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Developments to control sex offenders after the expiration of their punishment – justified in effect as a
form of supplementary child protection-have flourished in the U.K. and the U.S. during the 1990s.
With the Sex Offenders Bill 2000, Ireland seems to have succumbed to the trend. Various measures,
chiefly copied form the U.K., are to be introduced by this legislation. This article casts a critical eye
over these initiative with a view to stimulating a debate on the best way to balance the need to protect
children (and vulnerable adults) and the need to allow the sex offender to re-integrate into society.
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Introduction
The issue of how to protect the public (particularly children and vulnerable adults) from convicted
sex offenders after the expiration of their sentences has risen to prominence in a number of
countries during the 1990s and has recently become a contemporary concern in the Republic of
Ireland. The Sex Offenders Bill 2000 is the most significant attempt by government to reassure
the public that it is actively pursuing this issue. However, in this article I wish to cast some critical
light on this initiative and its ability to protect children and vulnerable people from recidivist sex
offenders. Critical reflection and informed debate are necessary if initiatives in controlling sex
offenders are to be effective and also balanced as between the rights of the public and those of
ex-offenders.
Broadly stated, the approach the State intends to adopt is similar to that applying at present in
the U.K. It seeks to manage the risk posed by sex offenders in the community and will do so by
adopting a number of initiatives very similar to those that have been in place in the U.K. for a few
years.
These are all predicated on the notion that sex offenders have a high rate of recidivism and are a
continuing threat to children and other vulnerable adults, matters about which there is
contradictory and inconclusive evidence.2 Indeed, the term “sex offender” encompasses a wide
range of offenders, not all of whom share the same characteristics and it would be a mistake to
presume that all those convicted of an offence of a sexual nature will necessarily be a future
threat to children and vulnerable persons. As one would expect, the Bill prescribes a range of
offenders subject to its terms, but one must still question whether the offenders targeted here are
indeed those who pose the most risk to vulnerable children and adults. There is a danger that an
emotionally resonant term has the effect of blinding us to the question of whether the individuals
being targeted do pose the threat they are assumed to pose.
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The sex offender “register”
The main feature of the Bill is the imposition of a notification requirement on convicted sex
offenders resident in Ireland, whether convicted in the Republic or elsewhere, to facilitate the
compilation of a register of such offenders.3 The requirement will only apply to those convicted
after the commencement of the legislation. 4 Those convicted of sex offences (within the meaning
of the Act) outside the State must comply with the requirement whether the offender was resident
in the State at the time or not. 5 A defence is provided, however, to an offender who honestly,
though mistakenly, believes that he or she is not subject to the requirement because the offence
in question was not one that would require notification if it had been committed in Ireland.
The notification requirement will operate in a similar manner to that in place in the U.K.6
Offenders will, therefore, be required to notify the Gardaí of their name and address for a period
of time determined by the length of their sentence (see table 1).
Length of prison sentence * Notification
period
Life or > or = 2 years Indefinite**
> 6 months but 2 years 10 years
or = 6 months 7 years
Suspended prison sentence 5 years
* If offender is aged less than 18 years, the period is halved. Certain offences do not give rise to
a notification requirement if the victim is aged 15 or more but is less than 17 years, provided that
the offender is not more than three years older than the victim. These offences are (1) defilement
of a girl aged between 15 and 17, (2) buggery of persons aged 15-17, (3) gross indecency with
males aged 17 years, and inchoate offences relating to the above.
** Clause 10-offender may apply to courts to have this requirement discharged, after 10 years,
on the basis that “the interests of the common good are no longer served by his or her
continuing to be subject” to the indefinite notification requirement. No specific examples are
provided, but the condition might be met where the individual is severely physically
incapacitated.
The triggering period for notification is 10 days, rather than 14 days as it is in the U.K. This
means that an offender has 10 days from the date of release to inform the Gardaí of his address.
Offenders are also required to register other addresses at which they reside for a period of 10
days, or two or more periods, which taken together amount to 10 days in any 12 months.
Furthermore, offenders who leave the state for a continuous period of 10 days or more at a time
must inform the police in advance of their leaving, which has the intended effect of requiring sex
offenders to notify the Gardaí of their holiday addresses. Where the offender leaves the state for
an unintended 10-day period, he must inform the Gardaí within 10 days of arrival back in the
State of his whereabouts during that time.
The Gardaí will have no means of verifying the accuracy of information relating to addresses
outside the jurisdiction unless it is transmitted to the relevant police force or authorities in the
foreign jurisdiction for verification. It is not known if routine transmission of information to the sex
offender's country of destination is likely to take place, but it would seem an excessive
administrative burden to do so. Clearly, the utility of the requirement to keep the Gardaí informed
of foreign addresses will depend on the co-operation of the authorities in the sex offender's
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country of destination. However, this could be a mechanism by which cross-border co-operation
in the management of sex offenders is achieved by the police services north and south of the
border. At present, there are informal protocols governing the exchange of information between
other police forces and An Garda Siochána where convicted child abusers move into the
Republic,7 though the existence of these protocols should mean that even without the notification
requirement, it should not have been possible for foreign sex offenders, especially from the U.K.,
to use the Republic as a “safe haven” (as was alleged by some T.D.s during the Second Reading
Debate, for example, see below). A formalisation of these arrangements should now be possible,
and perhaps necessary, if the government is serious about this issue.
The requirement on sex offenders convicted elsewhere to register is one that it is suggested will
be extraordinarily difficult to enforce, particularly as the U.K. and Ireland form a common travel
area and because of the free movement of persons within the European Union.8 It is unclear how
a sex offender convicted outside the Republic is expected to be aware of this requirement. This
innovation in respect of “foreign" offenders seems to have originated in the fear that the Republic
was a “safe haven” for fugitive sex offenders from the U.K., but particularly from Northern Ireland.
According to newspaper reports, these offenders were moving to the Republic to evade the
requirements of the Sex Offenders Act 1997. 9 Unnecessary and unhelpful attention has been
placed, I suggest, on the “foreign" sex offender in the consideration of the appropriate measures
to control sex offenders. The adoption of legislative developments having their origin in the U.K.
and, to a lesser extent, the U.S., is also interesting because Ireland has not had a high profile
murder such as that of Megan Kanka 10 or of Sarah Payne 11, nor did the release of a notorious
murderer, like that of Sidney Cooke 12 in England for example, spur these developments. It may
be that precisely because such a notorious domestic example was not available as a totemic
image around which politicians could congregate, that some participants to the debate felt the
need to resort to the image of the foreign sex offender. This construction of the foreign sex
offender, with its connotations of clandestine infiltration of the state, may also have been
(subconsciously) informed by the emotionally-charged immigration debate. Whatever the
reasons, it may be that a form of international peer pressure develops in respect of certain policy
or legislative developments, ensuring that governments feel obliged to react in similar ways to
other states. A sort of “domino" effect is evident amongst states with an affinity resulting from
shared cultural experiences, similar legal systems or geographical proximity. 13 In succumbing to
this effect, I will argue, states do not always adapt legislative and policy initiatives developed
elsewhere to their advantage.
The immediate value of the register will be reduced by the fact that it is not intended to apply the
notification requirement retrospectively and therefore its real value may not become apparent for
a number of years. Furthermore, the range of information that the offender is required to give is
limited and the issue of how other relevant information will be gathered, and what that information
might be, raises its head. Routine visits by Gardai to ensure the accuracy of the information
tendered by the offender could be used as opportunities to gather other salient information, like
the fact that there are children or vulnerable adults present. This information would have to be
linked to other relevant information on the offender and his crimes, but such a task would require
even more effort by social services, probation officers and the Gardaí. However, this
intelligence-gathering process should be subject to appropriate respect for the offender's privacy.
There are dangers in over-intrusive policing to which I shall return below.
Perhaps surprisingly, there is little direct evidence from either U.S. or U.K. experience that
registers do indeed reduce the level of sex crimes. This is partly because no empirical research
has been completed, but also because different definitions of “sex crime” are used for different
purposes, so that recorded sex offences may be a broader category of offences than those used
to track sex offenders and it may be difficult to state the beneficial effects on crime rates and
disposal rates occasioned by the development of a register.14One of the suggested benefits of a
sex offender register is its value as an investigative tool in dealing with future sex crime. This
view should be tempered with some caution, I suggest, for a number of reasons. Firstly, the lack
of empirical data on the effect of registers means that no conclusions can be drawn about the
effect of the register. Secondly, it is difficult to prove a causal link between the existence of the
register and the detection of the offender. Thirdly, there may be a danger that the register could
be too heavily relied upon by the police, giving rise to the prospect of miscarriages of justice as
offenders are wrongly blamed for committing new offences.
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The Sex Offender Order
Other developments provided for in the Bill also mirror developments in U.K. law during the
1990s. Thus, it also provides for a new civil order, a sex offender order, to be issued where the
Garda Siochána considers that it is necessary to protect the public from harm.15 The Gardaí can
apply to court for a sex offender order where the offender has acted, on more than one occasion,
“in such a way as to give reasonable grounds for believing that an order under this section is
necessary to protect the public from serious harm from him or her." The power of the courts when
issuing these orders is circumscribed by the fact that the prohibitions contained therein must be
necessary to protect the public from serious harm, which is defined as “death or serious personal
injury whether physical or psychological." These orders last for five years, or longer if the court
directs, triggering a requirement to notify the Gardaí for their duration. An order can be
discharged, on application, if the court can be satisfied that the continued protection of the public
from serious harm no longer warrants continuing the order in force, or the effect of the order is to
cause an injustice. While the court has a broad discretion as to the terms of the order, some
constitutional limitations-arising from the offenders' liberty and privacy rights-will restrain that
discretion if the order is too vague or disproportionate in its impact, for example.
One question that needs to be addressed is whether the identity of the sex offender will be made
known when the order is made.16 Indeed, for it to be effective this may have to be the case. A
decision not to publicise the identity of an offender subject to these orders means that the police
will have full responsibility in enforcing the order and cannot count on the vigilance of the public in
order to help them. English experience of the operation of sex offender order indicates that they
will be used in situations of last resort, and will probably require a significant diversion of police
resources to enforce them. 17
Post-release supervision
The courts will be empowered to impose a period of supervision on sex offenders18 to follow on
from a custodial sentence, provided that the combination of the two does not exceed the statutory
maximum sentence for the offence in question. 19 Requirements to attend appropriate counselling
as part of the post-release supervision can be included. 20Before imposing such supervision, the
court is to have regard to four matters:
•
the need for a period of supervision after the offender has been released from prison;
•
the need to protect the public from serious harm;
•
the need to prevent the commission of other sexual offences by the offender: and
•
the need for further rehabilitation of the offender.21
The essential limitation of post-release supervision is, of course, that sex offenders often present
themselves as model probationers and detecting re-offending can be very difficult. Therefore, at
best this is only a temporary control mechanism whose value is determined by the resources the
state is prepared to invest in this matter as well as by the physical and legal limitations on the
supervising probation officers. Furthermore, if sex offenders are as devious and as manipulative
as they are popularly conceived to be, then consideration must be given to training specialised
probation officers to carry out this task; the wide geographical spread of sex offenders in the
State would make this task even more expensive.22 Supervision by probation officers will only be
effective as a deterrent if breaches of the requirements are enforced. Lastly, if this initiative is
intended to be partly a deterrent against future offending by making it more difficult for sex
offenders to emerge from custody and recommence offending, rather than simply a punishment
for past activity, probation officers will be expected to exercise a type of policing function that may
have profound long-term consequences for the nature of the role performed by the Service.
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Offence of applying for work with children
The Bill will also create an offence of applying or seeking employment, whether paid or unpaid,
which will allow the offender unsupervised access to children without declaring, to the
prospective employer, the fact that the offender has been convicted of certain sexual offences. In
the event that the offender is unaware, when applying for the position, that it would allow such
unsupervised access, he is required to inform the employer of the offences for which he has been
convicted as soon as he becomes aware that he will have such access to children.
Doubt must be cast on the usefulness of this offence in preventing sex offenders from seeking
employment that will allow them access to children. The employer is unlikely to be in a position to
determine whether an applicant is a sex offender for the purposes of the Act, unless the position
is one that is covered by the existing administrative vetting procedures.23 Access to these vetting
procedures is not made available to private employers or voluntary or charitable organisations. In
order for this offence to be effective, offenders will have to be sufficiently afraid of being detected
to deter them from applying for these positions in the first instance. Offenders will not be found
out unless the employer becomes aware of the offender's past, which is only likely to happen if
the Gardaí (or perhaps the victim) alerts the employer. It might be much more beneficial to allow
relevant employers to make requests for criminal records checks from the Gardaí. Otherwise, the
employer will, in many cases, be left to manage this matter. One other difficulty that is not
anticipated is the possibility that the employer will be aware of the conviction and employ him
nonetheless. 24 25 Finally, it is worth noting that the protection afforded to vulnerable adults by the
Bill is significantly reduced, because this offence does not apply to offenders seeking jobs where
they will have access to vulnerable persons.
In the U.K., the idea of an offence of applying for work with children has now been enacted, in a
much more elaborate format, as part of the Criminal Justice and Court Services Act 2000. As part
of the drive to integrate the various mechanisms to protect children, the offence in that Act
criminalises an attempt to seek prohibited employment where a person is included on the
Department of Education's list of persons excluded from employment in schools,num or on the
Department of Health's Consultancy Service Index 26 or where the offender has been the subject
of a “disqualification order” . The disqualification order - the innovative element of the 2000 Act -
can be made by a court where someone is convicted of any one of a range of offences, if the
court believes that the nature of the offence is such that the offender should be deemed
unsuitable for work with children. The continuing nature of a person's disqualification can be
challenged by an application to a tribunal appointed for the purpose of dealing with such appeals
or applications. 27 This is a more elaborate system than is being mooted by the Government, and
has the virtue that the offender will be aware that he or she is not entitled to work in certain
places. Furthermore, its integration with the existing vetting procedures administered by the
Departments of Health and of Education should allow employing organisations whose work
involves access to children to monitor whether convicted sex offenders are committing the
offence of applying for such work.
Disclosing information about sex offenders in the community and using the register
At present it is not entirely clear what use is to be made of the register and how Gardaí will
release the information gathered as part of the registration process. The development of the
register is clearly not an end in itself if protection is to be afforded to vulnerable members of the
community, rather it is a tool for risk management.28 Disclosure strategies will have to be
developed and consideration given to how the objectives of risk management are to be furthered
by the register. As Thomas has acknowledged, 29 the U.K. authorities were surprised at the extra
administrative burden arising form the establishment of the register.
At Second Reading, the Minister asserted that:
“information will only be disclosed to other persons in the most exceptional circumstances in
order to prevent an immediate risk of crime or to alert members of the public to an
apprehended danger and then only on a strict “need to know” basis. Administrative
arrangements will be put in place to this end.”30
Given the approach of the Irish government thus far and the common law tradition shared by the
Page5
U.K. and Ireland, it is likely that police discretion to release information will be on a basis similar
to that in the U.K. There the release of information is governed by administrative circular31 and in
R v. Chief Constable of North Wales ex p A.B. 32the Court of Appeal had occasion to consider the
issue of disclosure. It determined that disclosure was a matter for the authorities having regard to
the risk they perceived to be involved, although disclosure should only be in exceptional cases. 33
In that case, the police decided to disclose the identity of a couple convicted of sex offences to
the owner of the caravan site on which the couple were living. Blanket disclosure, it was implied,
would be both undesirable and unlawful, a conclusion that the Irish courts might also arrive at
having regard to the constitutional right to privacy and the right to privacy guaranteed by Article 8
of the European Convention on Human Rights.
But the salutary lesson from the brief experience in the U.K. is that releasing information may
prove counter-productive, as the offenders in ex p. AB had in fact disappeared and “gone
underground” by the time of the appeal hearing. Furthermore, many questions about the
disclosure of information remain unresolved. For example, if information is disclosed to a school
principal, can he or she be prevented from relaying that information to others? Amassing
information is useful only to the extent that there are well-considered procedures about the use of
that information, and that there are agencies with the duty, and resources, to act on it. It will also
be necessary for the authorities to have clear objectives in mind when they release such
information. It is not clear what objectives were fulfilled in ex p. AB, for example, because the
flight of the offenders obviously frustrated the objective of tracking offenders. Interestingly,
Plotnitkoff and Woolfson's evaluation of the Sex Offenders Act 1997 reported that only five of the
English and Welsh police forces had utilised their community notification policies, though almost
all forces had such a policy. The report noted that “where there was concern about an individual
offender, forces were more likely to use general awareness-raising measures within the
community, without disclosing individual details” .34 In short, community notification policies will
have to be drafted that not only provide adequate direction to the Gardaí and social services
authorities, but that also advance the goal of protecting the public without interfering improperly
with the rights of offenders. And while the focus during the passage of the Bill through the
Oireachtas is likely to be on the disclosure of information gathered as part of the registration
process, the opportunity should be taken to consider the disclosure of other information gathered
by Gardai or other public authorities. It might be useful for it to dwell on the English experience in
dealing with the release of information “outside" of the register, by social workers, for example, as
demonstrated in R v. Devon County Council ex p. L 35. There, social workers, suspecting L of
paedophile offences, visited the homes of his female partners who had children to warn them of
their suspicions.
The Minister intends that “the Gardaí, in consultation with the relevant State agencies, such as
the Probation and Welfare Service and the Health Boards, will undertake continuous risk
assessment of those who are subject to the registration requirement.”36 This statement was made
in the context of the issuing of the release of information. The degree of organisation and
co-operation needed to ensure the effectiveness of this exercise should not be underestimated,
especially as this inter-agency co-operation will be grafted onto existing duties and
responsibilities, possibly without any additional resources. In order to make the assessment, the
agencies will have to be in possession of relevant information about the offender, his current
pattern of behaviour, his modus operandi in the past and the opportunity for committing similar or
further sex offences, for example. This information will probably not be held on the register and
so presumably the agencies would have to be involved in extensive intelligence-gathering activity
if they were to be in a position to perform this function adequately. Assuming that this
inter-agency co-operation is productive, questions arise as to what can be done with the resultant
risk assessments and, equally crucially, who has responsibility for implementing that action, or at
least supervising the action taken.
The first evaluation of the U.K.'s registration requirement has provided information that will be of
use to the authorities in the Republic.37 The issues identified as needing further consideration
related to how information was shared with other police forces and with the public where the
danger was assessed as being high risk, how the information was verified by police officers and
whether additional information was added to the basic information on the register. Thus, for
example, 63% of forces used visits to the sex offender's residence to record further details “about
the offender and his circumstances on a form (usually part of a specially designed risk
assessment package)”. 38 The issue of the offender's privacy is clearly raised by this activity and,
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by the terms of this initiative, no legal obligation requires the offender to furnish the information.
Hebenton and Thomas' study of sex offenders registers in the U.S. highlights what should now be
fairly obvious, namely that in order for these initiatives to be successful, they will require very
significant amounts of agency action and co-operation beyond that implied by the Minister.
Indeed, the authors of that study recommended the establishment of a single agency with overall
responsibility for the management and control of sex offenders. This recommendation has the
merit that not only would the risk be more coherently managed, but, arguably, the offender's
rights might be protected in a more coherent manner.
The applicability of human rights standards
There are a number of human rights standards applicable to the control of sex offenders that act
as ultimate constraints on State action, including the right to privacy, the right to freedom of
association, the right to earn a livelihood, the right to move freely within the State and the right to
liberty. These rights, found in the fundamental freedom articles of the Constitution or in the
European Convention on Human Rights (or perhaps in both), are not absolute and allow for
justifiable and lawful interference in the exercise of these rights by the state. Generally, such
interference will be tolerated provided it pursues legitimate goals in a proportionate manner. The
compatibility of the proposed measures with these human rights norms is too large a question to
address in this article, but the nature of the offences committed by the sex offenders and the goal
of protecting vulnerable persons from future crime will probably mean that the courts will be
reluctant to consider that these measures infringe the range of substantive rights outlined above,
either at a domestic or European level. Indeed, the experience thus far of challenges to the U.K.
developments adds support to this conclusion,39 as does the approach of the U.S. courts in
respect of rights-based arguments. 40 The ease with which these rights can be lawfully infringed
should not blind us to the fact that no matter how unpalatable the actions of the offender, he or
she is still entitled to some, albeit residual, protection from unwarranted interference by the state.
Perhaps a long-term concern should be that we do not allow our desire to prevent serious sexual
crime and to protect the vulnerable, to contribute to a gradual erosion of civil liberties. There is a
danger that, in the same manner that anti-terrorism legislation enacted to combat violence arising
from Northern Ireland has contributed to an erosion of liberties generally, legislation designed to
give police and other authorities the power to control sex offenders may have similar adverse
long-term consequences.
Concluding observations
The extent to which the Republic intends to replicate developments in the U.K. is the most
immediately obvious feature of the Sex Offenders Bill. Aside from being a wry commentary on the
development of policies and solutions to contemporary social problems in Ireland, it also
demonstrates that many of these developments are recycled initiatives, employed in an attempt
to deliver government rhetoric in a manner that placates public opinion and opposition politicians.
It is trite, although nonetheless true, that there are no votes in defending sex offenders' rights to
ensure that these measures are balanced. Additionally, and perhaps more importantly, it is not
altogether clear that politicians are indeed devising solutions, in adopting these measures, to
confront the problems actually faced in protecting children and vulnerable people. The abuse of
children in care institutions, particularly those run by religious orders, and the abuse of children
by coaches to voluntary sporting organisations, for example, represent the type of problems
these measures should be addressing. Similarly, the revelation that the man convicted of the
rape of the girl known as X in the infamous Supreme Court abortion case X v. Attorney-General,
had been granted a taxi licence by the Garda Carriage Office, and subsequently allowed to keep
it when his identity became clear to that office, only to have it removed eventually when he was
he was the subject of new allegations of sexual abuse against a minor, is another example of the
sort of problem that that needs to be addressed.41
There are clearly gaps in the protective measures in operation in the Republic of Ireland.
Although the Republic has copied much from the U.K., it has yet to develop other protective
measures applicable there, like “List 99" and the Consultancy Service Index. And the
Government may be underestimating the amount of extra work generated by these control
mechanisms, as indeed happened in the U.K.42 Ireland should adopt a co-ordinated approach to
monitoring the implementation of these initiatives to ascertain their effectiveness, which goes
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beyond multi-agency co-operation. Even in the U.K., where multi-agency approaches operate in
the constituent jurisdictions, the focus is on the interaction of agencies within the context of these
legislative and administrative initiatives, rather than co-operation beyond the narrow confines of
these initiatives to consider in a more holistic fashion the management of sex offenders in the
community. Government may be unwilling to set up new administrative structures but the reality
of the new legislative and administrative initiatives is that, as stated above, extra work will be
created anyway. A failure to set up such an agency would underline the thesis that these
measures are simply exercises in placating public opinion rather than a real commitment to
enhance community safety.
The current focus on sex offenders is dominated by an ethos of risk management, rather than
re-integration into the community yet re-integration remains a reality that must be pursued. A
control, containment and monitoring strategy has to be balanced with an integration strategy,
otherwise the former may become more difficult to manage. The reality is that, no matter what
grandstanding is done by politicians, state authorities must spend time ensuring the re-integration
of the offender in a manner that poses as little danger as possible to the community. There is no
doubt that certain sex offenders pose peculiar dangers of which we should be aware and useful
legislative and administrative tools, fashioned with an eye to their compatibility to constitutional
and international human rights norms, can help a state police this danger. But we should also be
mindful of the fact that politicians' penchant for playing to the gallery means that it is possible that
these initiatives will amount to no more than attempts to assuage public fears rather than genuine
attempts to protect the public. More cynical observers might be forgiven for contending that there
is a danger that the initiative is a “con job” in the original sense of the phrase, namely a
confidence trick orchestrated by securing the confidence or support of the public. In short, now is
the opportune time to give proper consideration to these initiatives if they are really to have the
effect of improving the security of children and vulnerable persons.
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